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Just Who the Hell Are You?

Liability of Design Professionals in the Absence of Privity
By Mark D. Shifton

At common law, a design professional’s liability 
was limited to those parties with whom the 
design professional had a contract—claims by 
against design professionals brought by unre-
lated third parties with no contractual relation-

ship with the design professional were barred in their 
entirety, whether such claims sounded in tort or contract 
(such as under a third-party beneficiary theory). To illus-
trate, while under the common law rule a design profes-
sional retained by a developer could face liability to the 
developer for breach of contract (or professional negli-
gence) for the negligent preparation of design drawings, 
that design professional’s liability was necessarily predi-
cated upon the existence of contractual privity with the 
developer. Unrelated third parties not in contractual privity 
with the design professional—such as contractors who 
relied upon an architect’s drawings when bidding a project, 
or homeowners injured as a result of an architect’s 
allegedly deficient designs—could not state a claim against 
the design professional, as under the common law rule, the 
design professional had no duty of care to those parties, 
and those parties were not third-party beneficiaries to the 
design professional’s contract.

Over the last decade, however, courts around the 
country have been steadily eroding the common law 
requirement of privity, and are employing various theories 
to allow claims by unrelated third parties against design 
professionals to move forward. Should this trend continue, 
design professionals will likely face a significant increase in 
exposure, as the erosion of the common law requirement 
of privity of contract will not only expose the design 
professional to claims from unrelated third parties (parties 
which the design professional may have had no interaction 
with, or even ability to supervise), but will also impact the 
design professional’s ability to limit his or her exposure by 
careful contract drafting and negotiation.

Despite the trend in eroding the common law rule, lack 
of privity remains a defense in several jurisdictions, such as 
Texas (although holes in the common law rule are quickly 
appearing). In Lan/STV v. Martin K. Eby Construction 
Company, Inc., the Supreme Court of Texas reversed a 

jury’s verdict in favor of a contractor that had sought 
delay damages against an architect. 435 S.W.3d 234 (Tex. 
2014). The contractor had bid (and had been awarded) a 
project with a public entity based upon the public entity’s 
architect’s designs. Id. at 236. The contractor alleged the 
architect’s drawings were replete with errors that neces-
sitated the revision of approximately 80 percent of the 
architect’s work, and cost the contractor nearly $14 million 
in delay damages. Id. at 236–37. The trial court allowed 
the contractor’s claim against the architect for negligent 
misrepresentation to go to the jury (despite the lack of 
contractual privity between the contractor and architect), 
resulting in a jury verdict in the contractor’s favor. Id. at 
237. After the Court of Appeals affirmed the trial court, the 
architect petitioned the Supreme Court of Texas for review, 
arguing that the contractor’s claim was barred by the 
economic loss rule. Id. Reversing the Court of Appeals, the 
Supreme Court of Texas noted that the economic loss rule 
precluded liability in tort for economic losses caused by the 
negligence of a party in its performance of a contract. Id. at 
238. While noting that prior cases in Texas had carved out 
an exception to the economic loss rule for claims against 
other professionals, including attorneys, the Supreme Court 
of Texas declined to extend this exception to construction 
cases, and held that absent privity of contract, the contrac-
tor had no claim against the architect for economic losses 
caused by the architect’s work. Id. at 249–50.

Even courts in Texas—Texas, of all jurisdictions—seem to 
be open to eroding the common law rule, and are showing 
a willingness to allow claims against design professionals 
by parties with no contractual relationship to the design 
professional. Three years before the decision in Lan/STV, a 
Texas Court of Appeals held that an architect held no duty 
to a homeowner injured by the architect’s design, and thus 
absent a contract between the architect and homeowner, 
the homeowner could not state a claim against the 
architect. Black + Vernooy Architects v. Smith, 346 S.W.3d 
877 (Tex. Ct. Appeal, 2011). While on its face the Court of 
Appeals’ decision in Black + Vernooy seems consistent with 
the Supreme Court of Texas’s subsequent decision in Lan/
STV, Black + Vernooy suggests the Court of Appeals would 
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have been willing to make an exception to the common law 
rule, given the right set of facts.

In Black + Vernooy, plaintiffs asserted claims against 
an architect after sustaining serious injuries in a balcony 
collapse. Id. at 879. The trial court allowed plaintiffs’ claims 
to go forward, and the architect was held responsible for 
a small fraction of the resulting jury verdict. Id. at 880. 
The Court of Appeals reversed the trial court, holding that 
the architect had no common law duty to plaintiffs, and 
that plaintiffs were not third-party beneficiaries to the 
architect’s contract with the owner. Id. at 884–86. Even 
in foreclosing the plaintiffs’ claim against the architect, 
however, the Court of Appeals left an opening for future 
courts to find an exception to the common law rule, and 
to allow such claims to go forward. Specifically, the Court 
noted that the architect’s contract with the owner explicitly 
stated that the architect had no control over the means 
or methods of the work, and that the contract specifically 
disavowed any intention to create any obligations toward 
third-party beneficiaries. Id. at 883–84. While noting that 
the architect was contractually obligated to report to the 
owner on the progress of construction, determine if the 
construction conformed to the contract documents, and 
even authorized the architect to inspect the work and 
reject any work that was deficient, the Court of Appeals 
nevertheless declined to “transform and extend the 
contractual duty owed to [the owner] into a common law 
duty owed to [the plaintiff],” an extension of law described 
by the Court of Appeals as “something that has never been 
done in the history of Texas jurisprudence.” Id. at 881. 
Nevertheless, the Court of Appeals’ decision left open the 
possibility that—under the right set of facts, such as when a 
design professional has the contractual authority to control 
a contractor’s work—an injured plaintiff may be considered 
a third-party beneficiary to the architect’s contract with the 
owner, thus giving rise to a contractual duty on the design 
professional’s part. Id. at 891–92.

Less than three years after the Texas Court of Appeals’ 
decision in Black + Vernooy, and only a few weeks after the 
Supreme Court of Texas decided Lan/STV (and bolstered 
the common law rule requiring privity), the Supreme Court 
of California did the opposite, and completely upended 
the common-law rule, in a decision (on a matter of first 
impression) holding that an architect owed a duty to 
condominium unit owners. Beacon Residential Community 

Association v. Skidmore, Owings & Merrill LLP, 327 P.2d 850 
(2014). In Beacon, a homeowners association sued a devel-
oper and two architectural firms for alleged construction 
defects. Id. at 852-53. Rejecting the architects’ arguments 
that the homeowners were not in privity of contract, and 
that at common law, the architects would have no duty of 
care to the homeowners, the Court held the architects had 
a duty of care to the homeowners, as the architects’ design 
drawings were intended to benefit the plaintiffs, and that it 
was foreseeable that plaintiffs would comprise the limited 
class of individuals harmed by the architects’ work. Id. at 
862. Accordingly, the Supreme Court of California held that 
the architects had a duty of care to future homeowners, 
despite the lack of contractual privity. Notably, however, 
the Supreme Court of California limited its holding to 
design professionals serving as the principal architect on a 
project; presumably, subconsultants (or other design pro-
fessionals who are subordinate to the architect of record) 
would have no such duty of care. See id. at 852.

With Texas and California (unsurprisingly) at opposite 
ends of the spectrum, several other courts around the 
country have come out somewhere in between, and have 
found various nuanced ways to get around the com-
mon-law requirement of privity. Nevertheless, the Supreme 
Court of California’s decision in Beacon Residential Com-
munity Association v. Skidmore, Owings & Merrill LLP and 
the Texas Court of Appeals’ decision in Black + Vernooy 
Architects v. Smith may herald a sea change in the law, and 
serve as an ominous warning to design professionals that 
the “quaint” common law requirement of privity is in the 
process of being discarded, in favor of various theories that 
would expose design professionals to claims by unrelated 
parties, even in the absence of contractual privity.
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